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The Security Council as a Judge? The Relationship between the Security Council and the International Criminal Court 

I - Introduction

It is a true honour to have been invited to speak in a panel of such eminent personalities and before such a distinguished audience, which includes several international judges. The theme suggested appealed to me very much because of its implications and, mostly, because it is an emerging issue to which not much attention has been devoted so far by scholarship or practice.
I will begin by rapidly stating the relationship between the Security Council (SC) and the International Criminal Court (ICC) in the Rome Statute and how it has developed in practice until now. I will then refer to the growing tendency for the enlargement of the Security Council´s power and to the core issue of the legal limits to the activity of this organ. I will present several possibilities for limiting the activity of the SC and will conclude by choosing one that seems to me to be the only viable one in our present time of transition.
II - The Institutional Relations between the ICC and the SC

Under this heading I would like to refer both to the relationships established in the Rome Statute
 between the ICC and the SC and to how these relationships have been developing in the practice of these organs. 
As for the ICC Statute, the Security Council is fundamentally referred to in three situations
: art. 16, on a moratorium to investigations or prosecution if the Security Council adopts a resolution requesting that
; arts. 12 and 13, on the possibility of referral of a situation by the SC to the ICC with no need for the previous consent of any State
; and indirectly in paragraph 2 of art. 5, on the definition and conditions for exercise of jurisdiction by the Court in the case of the crime of aggression
, when it refers to the “relevant provisions of the Charter of the United Nations.”.
As for the practice that has developed so far between the ICC and the SC, it is mainly a consequence of two sets of SC resolutions: a series of resolutions exempting some individuals from the jurisdiction of the Court, sometimes based on art. 16 of the ICC Statute; and a resolution referring a situation to the Court under art. 13 b) of the Rome Statute. 
As for the first category, there was a series of SC resolutions that were adopted right after the entry into force of the Rome Statute
: resolutions 1422 (2002), of 12 July 2002 and 1487 (2003) of 12 June 2003, on exempting, for a period of 12 months (renewable), members of UN peacekeeping forces, nationals of States that were not parties to the Statute, from the jurisdiction of the Court and using art. 16 of the Statute as the legal basis for such determination
. Security Council resolution 1422 (2002) states, in its operative paragraph 1: “The Security Council,… 1. Requests, consistent with the provisions of Article 16 of the Rome Statute, that the ICC, if a case arises involving current or former officials or personnel from a contributing State not a Party to the Rome Statute over acts or omissions relating to a United Nations established or authorized operation, shall for a twelve-month period starting 1 July 2002 not commence or proceed with investigation or prosecution of any such case, unless the Security Council decides otherwise;” and, in paragraph 2, “Expresses the intention to renew the request in paragraph 1 under the same conditions each 1 July for further 12-month periods for as long as may be necessary;”. Fortunately, it was only “necessary” for one more year, for there were no more resolutions of this type after 2003
.  The Security Council adopted another resolution, res. 1497 (2003) of 1 August 2003, exempting peacekeepers from a State not party to the Statute of the ICC in yet another situation, but this time in a much more specific context, that of the conflict in Liberia and, significantly, not making use of art. 16 of the Statute, which had originated a serious controversy
, but referring to the exclusive jurisdiction of the State of origin of the accused. In fact, operative paragraph 7 of the said resolution sates: “The Security Council… 7. Decides that current or former officials or personnel from a contributing State, which is not a party to the Rome Statute of the International Criminal Court, shall be subject to the exclusive jurisdiction of that contributing State for all alleged acts or omissions arising out of or related to the Multinational Force or United Nations stabilization force in Liberia, unless such exclusive jurisdiction has been expressly waived by that contributing State;”.
The second type of resolutions reflects a radically different attitude of the Security Council in relation to the ICC and one can only hope that this trend will continue: not only are there no approvals of resolutions to exempt peacekeepers from the jurisdiction of the Court, but there is even the approval of resolution 1593 (2005), of 31 March 2005, referring the situation of Darfur to the ICC, under the possibility foreseen in article 13 b) of the Statute. Operative paragraphs 1 and 2 state: “The Security Council…1. Decides to refer the situation in Darfur since 1 July 2002 to the Prosecutor of the International Criminal Court; 2. Decides that the Government of Sudan and all other parties to the conflict in Darfur, shall cooperate fully with and provide any necessary assistance to the Court and the Prosecutor pursuant to this resolution…”
.
So, having referred the articles that connect the SC with the ICC in the Statute, one can see that they have been originating several interactions in practice. Maybe the only that has not originated a concerted institutional reaction from the SC has been art. 5 (2) of the Statute on aggression. Progress has been slow in the successive working groups, at the moment within the framework of the Assembly of States Parties to the Statute, in charge of reaching a definition and the conditions of exercise of the crime of aggression. The main tension is still that originated by the position of those who believe that art. 39 of the Charter grants exclusivity to the Security Council for determining a situation of aggression between States, which is, itself, a necessary prerequisite for the individual crime of aggression to occur, and those who advocate that the Charter did not grant exclusive powers to the Security Council on this point
, since, namely, the General Assembly and the International Court of  Justice also have competencies in this area, concluding that the only exclusive power lying in the SC is that of imposing sanctions as a consequence of a finding of an act of aggression, according to articles 41 and 42 of the Charter
.  
III – The Enlargement of the Powers of the Security Council

Since the end of the cold war, the Security Council has been enlarging the scope of the functions that the Charter attributes to it, either by assuming new powers or by developing to new stages the traditional powers that it had
. This activism of the SC is accompanied by a more passive attitude of the General Assembly, maybe due to a growing membership not able to divide itself into clear negotiation blocs, in a reversal of what used to be their practice during the cold war.
Examples of the first strategy have to do with the increasing manner in which the SC debates and decides on social or economic issues, such as the combat against AIDS or against poverty, attributed by the Charter fundamentally to the General Assembly and to the ECOSOC, by connecting those issues to questions of world peace and security. The very creation of the International Criminal Tribunals for former Yugoslavia and for Rwanda is an example of, at least, a broad interpretation of the provisions of the Charter, relying fundamentally on art. 41 and on Chapter VII in general
. 

Examples of the second type of strategy have to do with the changing character of traditional powers of the Security Council concerning peacekeeping functions
 or the imposition of sanctions. Present-day peacekeeping has not only increased almost exponentially
, with 42 missions since the end of the cold war and only eighteen during the preceding 45 years, but, most significantly, it has acquired a completely different nature, with powers as enlarged as those of the UNTAET administration in East Timor, which set up the infrastructures of a new State and legislated in areas ranging from monetary and financial controls to the setting up of an entire new judicial system. A parallel development took place regarding the imposition of sanctions: not only did they become much more numerous since the 90s
, but they fundamentally have acquired different forms. The Security Council became, not only a judge of the activity of States (a competence that the Charter largely granted to it through arts. 39 to 42), but also that of individuals. This tendency for deciding on the lives of particular individuals was probably inaugurated with some resolutions on Haiti, in the early 90s, with the determination to freeze funds owned by governmental authorities abroad
 and was followed by several other examples, such as that of travel restrictions imposed on UNITA personnel
.
The present fight against terrorism has led this aspect of the SC as a judge of individuals to reach new levels. In fact, several individuals have been affected by SC resolutions on freezing assets as a means of curbing the financing of terrorism. The problem lies, of course, in the fact that the UN Charter was thought as an instrument among States and not among other types of persons. Therefore, means of defence are virtually inexistent for the latter category, since there is no equivalent to what is granted to States by Charter articles 31 (invitation by the Security Council to participate in discussions that might affect the interests of that State) and 32 (right to participate in a discussion related to a dispute to which it is a party)
. So, whereas there is a measure of fair hearing whenever States are to be subjected to sanctions, no such situation exists when individuals are the target of those sanctions. 

The Kadi case is, at the moment, one that blatantly exposes this situation
. The Court of First Instance of the European Communities has delivered its judgment and the case is now pending appeal to the Court of the European Communities. The situation has to do with the series of resolutions adopted by the Security Council (and the setting up of a Sanctions Committee to supervise their implementation) calling for all member states of the UN to freeze funds belonging to persons related to the Taliban and the Al-Qaeda network
. Following these resolutions and a list of names provided by the Sanctions Committee, the Council of Europe adopted a regulation which stated: “All funds and economic resources belonging to, or owned or held by, a natural or a legal person, group or entity designated by the Sanctions Committee and listed in Annex I shall be frozen.”

In this case, the applicant was a national of Saudi Arabia whose assets in Europe were frozen as a consequence of his name having been listed by the Sanctions Committee
. He argued that some of his fundamental rights had been breached, such as the right to a fair hearing, the right of respect for property and for the principle of proportionality, and the right to effective judicial review. In fact, according to the rules of procedure of the Sanctions Committee, individuals cannot be heard, but only States of which they are nationals. One can easily foresee the difficulties that such a system entails, leading to an effective denial of a hearing if the State of the individual’s nationality is not interested in defending his/her interests or is even interested in working against them.

The Council and the Commission of the European Union argued with the obligation to follow SC resolutions adopted under Chapter VII of the Charter and mentioned art. 103 of the Charter as a decisive argument for the prevalence of Charter obligations over any other obligations
. The Court considered that the primacy of Charter obligations existed over any obligations based on other conventions, including the European Convention on Human Rights
, and that such a primacy applied also to Security Council resolutions because of article 25 of the Charter, under which “The members of the United Nations agree to accept and carry out the decisions of the Security Council in accordance with the present Charter.” The only limit that the Court referred to the obligatory nature of SC resolutions was jus cogens
, as stated in paragraph 226 of the judgment: “None the less, the Court is empowered to check, indirectly, the lawfulness of the resolutions of the Security Council in question with regard to jus cogens, understood as a body of higher rules of public international law binding on all subjects of international law, including the bodies of the United Nations, and from which no derogation is possible.” However, having considered that none of the rights invoked by the applicant amounted to norms of this type
, the Court concluded by dismissing the request of the applicant. 
IV – Legal Limitations to the Activity of the Security Council?
The case just mentioned is a vivid example of how Charter norms, thought to be applied exclusively to States, coupled with the intense post-cold war activity of the SC, have led to several new legal problems and have raised more strongly the issue of the eventual legal limitations to the activity of the Council, thus leading  to the fundamental question of Law v. Politics and to how better organize world affairs. 
In fact, much thought must be given from now on to the combination of articles 25 and 103 of the UN Charter. If article 25 obliges States to carry out the decisions of the Security Council and article 103 prescribes that such an obligation has primacy over any other obligations under any other international agreement, one could envision sceneries as frightening as resolutions of the Security Council revising some articles of the ICC Statute (which several would argue already happened with the exceptions of jurisdiction for UN peacekeepers) or even revising fundamental clauses of the Statute as those related to compliance, for instance. Taken to higher levels, one could potentially have to deal with the absurd situation of the Security Council determining the non-compliance with the whole ICC Statute and, as a matter of fact, the non-compliance with any other treaty, no matter how much it reflected a broad consensus of the international community and no matter how large its membership was.

If one considers that obligations arising from Security Council resolutions can affect not merely the international legislative area but also, as a consequence of the newly enlarged powers of the Council, the areas of the judiciary, one could envision situations in which the Security Council could sanction, by imposing a certain penalty, any individual. No convention on protection of human rights could take primacy over such deliberation, it could be argued.

Certainly, however, most other subjects of international affairs would answer that this concentration of unchallenged new powers in a political organ composed of an extremely limited elite of States cannot be correct. There must be some limits to this newly acquired activity of the Council.
V – Setting Limits

I believe that there are at least four types of response to this situation: a) the most traditional operates through legal interpretation; b) another uses fundamental notions of ordre public; c) a third one tries to limit these powers through institutional recreation; d) and a final one tries to achieve the same through procedural reform.
a) The most traditional answer is through legal interpretation and emphasizes that the Security Council does not have absolute powers, not even in the area of the maintenance of peace and security, since there are other organs, such as the General Assembly (arts. 11 and 12 of the Charter
) or the International Court of Justice (art. 36(1) of the Statute of the Court
) that also have such competences. In practice, these organs did not shy away from them, the General Assembly going so far as to adopt res. 377 (V) “United for Peace” and the Court delivering judgments in the Certain Expenses or Nicaragua cases and having others pending, such as the Genocide case (Bosnia v. Serbia) 
.

This argument is normally coupled with the invocation of the letter of article 24 of the Charter that introduces several limits to the powers of the Security Council, beginning in its legitimacy, based on all the UN membership which it must represent, to the performance of its duties (and not powers or prerogatives) in accordance with the Purposes and Principles of the Charter: “1. In order to ensure prompt and effective action by the United Nations, its Members confer on the Security Council primary responsibility for the maintenance of international peace and security, and agree that in carrying out its duties under this responsibility the Security Council acts on their behalf. 2 In discharging these duties the Security Council shall act in accordance with the Purposes and Principles of the United Nations…”.
b) Another line of argumentation, which I will call of “ordre public”, goes to the fundamentals of legal world order and advocates that they must be preserved. There are basic principles such as those enshrined in the Charter and those that even presuppose them, such as the compliance with treaties or the sovereign equality of States and, of course, ius cogens, which the Security Council cannot go against. The division of competences among UN organs as laid down in the Charter is also one of such basic fundaments that SC activity cannot put into question.

c) Another more practical, or, perhaps, more disenchanted view of the power of legal reasoning and argumentation, defends that limits can only be set to the activity of the SC if an institutional change takes place, namely through the alteration of its membership. The whole UN reform has had this issue as one of its core questions and countless proposals have been made for making the SC more representative of the UN membership, none having gathered any consensus so far. The Reform Group of the mid 90s, the Millennium Declaration, the High Level Panel Report on Threats, Challenges and Changes
 , the Secretary-General’s Report “In Larger Freedom”, and the Declaration of the 60th Anniversary
 all attempt to redo the Security Council, in large part through its composition.
d) Finally, probably the most pragmatic view could be centered in the procedures of the SC, such as changing rules for majority forming or for the veto to operate, for instance. Such a way of dealing with the problem could go a long way in trying to adapt a structure of thought for States to the new functions of the SC directly related to the lives of real individuals.
I believe that the only line of action that has viability in the short to medium term is precisely this last one. Arguments such as those of enforcing a certain legal interpretation or a certain notion of ordre public are normally very weak in periods of instability and transition such as the present one because they are based in the separation of Law from Politics and the two realities are inevitably intertwined when there is framework under challenge. In times of stability, when the theoretical and institutional framework is largely agreed and accepted, Law acquires a stronger identity and the force of purely legal arguments, such as the interpretation of the letter and spirit of the norms, increases. 

As we are not in such a situation nowadays, only through the practicality of institutional or procedural reform can one obtain a change in the activity of the SC. Since institutional reform has proven more difficult than anticipated, it seems that the most immediate means at our disposal to control, through Law, the activity of the SC, is through the progressive, discreet approval of rules of procedure that will allow for its present uncurbed activity to find some procedural limits.

  Paula Escarameia

October 2005
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� Article 16 of the Rome Statute of the ICC reads as follows, under the heading “Deferral of investigation or prosecution”: “No investigation or prosecution may be commenced or proceeded with under this Statute for a period of 12 months after the Security Council, in a resolution adopted under Chapter VII of the Charter of the United Nations, has requested the Court to that effect; that request may be renewed by the Council under the same conditions.”





� Article 13, “Exercise of jurisdiction” prescribes: “The Court may exercise its jurisdiction with respect to a crime referred to in article 5 [genocide, crimes against humanity, war crimes and aggression] in accordance with the provisions of this Statute if: ..b) A situation in which one or more of such crimes appears to have been committed is referred to the Prosecutor by the Security Council acting under Chapter VII of the Charter of the United Nations;”; article 12, “Preconditions to the exercise of jurisdiction”,  a contrario, determines that, unlike in cases of referral by a State Party or the Prosecutor,  there is no need for acceptance of the jurisdiction of the Court when the situation is referred by the Security Council: “2. In the case of article 13, paragraph a) or c), the Court may exercise its jurisdiction if one or more of the following States are Parties to this Statute or have accepted the jurisdiction of the Court in accordance with paragraph 3: a) The State on the territory of which the conduct in question occurred… b) The State of which the person accused of the crime is a national.” 





� Paragraph 2 of article 5, “Crimes within the jurisdiction of the Court”, states: “2. The Court shall exercise jurisdiction over the crime of aggression once a provision is adopted in accordance with articles 121 and 123 defining the crime and setting out the conditions under which the Court shall exercise jurisdiction with respect to this crime. Such a provision shall be consistent with the relevant provisions of the Charter of the United Nations.”, the last part referring mostly to the powers of the Security Council under article 39 to determine whether there was aggression. Art. 39 of the UN Charter reads as follows: “The Security Council shall determine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security.” 





� July 1, 2002, in accordance with paragraph 1 of Article 126, entitled “Entry into force”: “1. This Statute shall enter into force on the first day of the month after the 60th day following the date of the deposit of the 60th instrument of ratification, acceptance, approval or accession with the Secretary-General of the United Nations.”. 





� See El Zeidy, Mohamed “The United States Dropped the Atomic Bomb of Article 16 of the ICC Statute: Security Council Power of Deferrals and Resolution 1422” in 35 Vanderbilt Journal of Transnational Law, 2002, pp. 1503 and ff. and the excellent article of Abass, Ademola “The Competence of the Security Council to Terminate the Jurisdiction of the International Criminal Court” in 40 Texas International Law Journal, 2005, pp. 263 and ff. On a more general note, see Weller, Marc “Undoing the Global Constitution: UN Security Council Action on the International Criminal Court”, 78(4) International Affairs, 2002, pp. 693 to 712.





� Resolution 1487 (2003) literally repeats the contents of res. 1422 (2002) and extends the prescription for an additional 12-month period starting 1 July 2003. The resolution was not renewed in 2004 or at any date later. For a comment on SC res.1422 (2002), see, among others, Gutierrez Espada, Cesáreo “La Corte Penal Internacional (CPI) y las Naciones Unidas. La Discutida Posición del Consejo de Seguridad” 18 Anuario de Derecho Internacional 3, (2002).





� The controversy has obviously to do with using an article on a moratorium as a legal basis for exemption of a category of people from the jurisdiction of the ICC that could be under its jurisdiction according to art. 12 of the Statute, as long as the crime would be committed in the territory of a State Party.  See Abass, Ademola, op. cit. supra, footnote 8.





� The break with past resolutions is, however, not absolute. In fact, resolution 1593 (2005), refers to art. 16 of the ICC Statute in preambular paragraph 2: “Recalling article 16 of the Rome Statute under which no investigation or prosecution may be commenced or proceeded with the International Criminal Court for a period of 12 months after a Security Council request to that effect;”. It also refers, in preambular paragraph 4, to “Taking note of the existence of agreements referred to in Article 98-2 of the Rome Statute”. These references are vague enough to satisfy those who want the reference to the bilateral agreements that the US has been concluding with several States to exempt American citizens from the jurisdiction of the Court to be included, as well as those who consider that only previously SOFAs and SOMAs are foreseen in art. 98 (2) of the Statute.  





� See, among others, Politi, Mauro e Nesi, Giuseppe ed. The International Criminal Court and the Crime of Aggression, Ashgate, England and the US, 2004, United Nations Historical Review of Developments relating to Aggression, United Nations, New York, 2003, Escarameia, Paula “The ICC and the Security Council on Aggression: Overlapping Competencies?” in Politi and Nesi eds., op. cit., pages 133 and ff., Gaja, Giorgio “The Respective Roles of the ICC and the Security Council in Determining the Existence of an Aggression”, ibid, pp. 121 and ff. and Kherad, Rahim, “La Question de la Definition du Crime d’ Agression dans le Statut de Rome – Entre Pouvoir Politique du Conseil de Securité et Competence Judiciaire de la Cour Penale Internationale” Revue Générale de Droit International Public, tome 109, 2005, pp.331 and ff. 





�  Article 41 states: “The Security Council may decide what measures not involving the use of armed force are to be employed to give effect to its decisions, and it may call upon the Members of the United Nations to apply such measures. These may include complete or partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic relations.”; art. 42 determines: “Should the Security Council consider that measures provided for in Article 41 would be inadequate or have proved to be inadequate, it may take such action by air, sea, or land forces as may be necessary to maintain or restore international peace and security. Such action may include demonstrations, blockade, and other operations by air, sea or land forces of Members of the United Nations.”.





� For the development of this argument, see Escarameia, Paula “Quatro Anos nas Nações Unidas” in Política Internacional  nº.20, Outono /Inverno 1999, pp. 129 and ff.





� See the legal justification for the powers of the Security Council to create the Tribunals offered in the memorandum of the Legal Department of the UN Secretariat, doc. S/25704, of 3 May, 1993, “Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808(1993)”, pp. 21 and ff. and in the Tajic decision on the issue, which stated the legality of the establishment of Ad Hoc Tribunals by the SC, based on article 41 of the Charter (measures not involving the use of armed force), “The Prosecutor v. Dusko Tajic”, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, of October 2, 1995, paras. 32 and ff..


 


�More precisely, peacekeeping is itself, of course, already an “invention” of the UN, after the failure of art. 43 to materialize. Peacekeeping operations were inaugurated following a proposal by Canada, implemented by Dag Hammarskjöld, when the Suez crisis took place.   





� See doc. A/60/692, of 7 March 2006, “Investing in the United Nations: for a Stronger Organization Worldwide  Report of the Secretary-General”, mostly page 8 and ff.





� Before the end of the cold war, sanctions were only imposed to Rhodesia and South Africa. Since the 90s, there have been numerous sanctions regimes, such as those imposed to Libya, Iraq, Somalia, Angola (UNITA), Haiti and Former Yugoslavia. See www.un.org.





� The earliest example is probably SC res.841 (1993), of 16 June 1993, whose paragraph 8 states: “ The Security Council…8. Decides that States in which there are funds, including any funds derived from property, (a) of the Government of Haiti or of the facto authorities in Haiti, or (b) controlled directly or indirectly by such Government or authorities or by entities, wherever located or organized, owned or controlled by such Government or authorities, shall require all persons and entities within their own territories holding such funds to freeze them to ensure that they  are not made available directly or indirectly to or for the benefit of the de facto authorities in Haiti;” 





� Para. 26 of SC res. 864 (1993) of 15 September 1993, reads as follows: “The Security Council…26. Expresses its readiness to consider the imposition of further measures under the Charter of the United Nations, including, inter alia, trade measures against UNITA and restrictions on the travel of UNITA personnel, unless by 1 November 1993 the Secretary-General has reported that an effective cease-fire has been established and that agreement has been reached on the full implementation of the “Acordos de Paz” and relevant resolutions of the Security Council;”;  res. 875 (1993) goes in the same direction. 





� Art. 31 of the Charter states: “Any Member of the United Nations which is not a member of the Security Council may participate, without a vote, in the discussion of any question brought before the Security Council whenever the latter considers that the interests of that Member are specially affected.”;


Art. 32 prescribes: “Any Member of the United Nations which is not a member of the Security Council or any state which is not a Member of the United Nations, if it is a party to a dispute under consideration by the Security Council, shall be invited to participate, without vote, in the discussion relating to the dispute. The Security Council shall lay down such conditions as it deems just for the participation of a state which is not a Member of the United Nations.”.





� Case T-315/01 of the Court of First Instance of the European Communities – Yassin Abdullah Kadi v. Council of the European Union and Commission of the European Communities. Judgment of September 21, 2005. 





� These resolutions are, fundamentally, Security Council res.1267(1999), on the determination that States should freeze funds and other financial resources owned or controlled directly or indirectly by the Taliban (para. 4 b)) and establishing a Sanctions Committee (para. 6) to ensure that these measures were implemented; res. 1333 (2000), on the obligation of States to immediately freeze funds or other financial assets of Usama bin Laden and individuals and entities associated with him as designated by the Sanctions Committee (para. 8 c)); res. 1390 (2002) reaffirming the maintenance of the measures imposed by para. 4 b) of res. 1267 (1999) and 8 c) of res. 1333 (2002); res. 1452 (2002), on a number of derogations and exceptions to the freezing of funds on humanitarian grounds, depending on the consent of the Sanctions Committee; and res. 1455 (2003) on improving the implementation of the measures imposed by the previous resolutions.





� European Union Council  Regulation No. 881/2002 of 27 May 2002. 





� His name was added to the list drawn up by the Sanctions Committee on 17 October 2001. See para. 154, Case T-315/01, Court of First Instance of the European Communities.





�  Art. 103 of the UN Charter reads as follows: “In the event of a conflict between the obligations of the Members of the United Nations under the present Charter and their obligations under any other international agreement, their obligations under the present Charter shall prevail.”. This is, of course, a singular article, to be found nowhere else in International Treaty Law, creating a category of its own. In the Kadi case, the Council and the Commission went even further in their allegations, stating: “The obligations imposed on a Member of the United Nations under Chapter VII of the Charter of the United Nations prevail over every other international obligation to which the member might be subject. In that way Article 103 of the Charter makes it possible to disregard any other provision of international law, whether customary or laid down by convention, in order to apply the resolutions of the Security Council, thus creating an effect of legality.” , para. 156, case referred.  





� European Convention for the Protection of Human Rights and Fundamental Freedoms of 1950





� There is no authoritative determination of which norms are jus cogens, since no universal treaty or ICJ judgment has ever listed them. The closest to a definition is art. 53 of the Vienna Convention on the Law of Treaties, that states, under the heading “Treaties conflicting with a peremptory norm of general international law (jus cogens)”: “A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law. For the purposes of the present Convention, a peremptory norm of general international law is a norm accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of international law having the same character.”.





� It is particularly interesting to analyse the formalistic reasoning of the Court as far as fair hearing is concerned. Although it recognized that there was no right of audience to individual persons, the Court considered that SC resolutions did not go against jus cogens because: “ …they set up a mechanism for the re-examination of individual cases, by providing that the persons concerned may address a request to the Sanctions Committee, through their national authorities, in order either to be removed from the list of persons affected by the sanctions or to obtain exemption from the freezing of funds.” (para. 262).


The fact that the names of individuals have been mainly provided to the Sanctions Committee by the same national authorities that are supposed to ask for their removal or for an exemption did not seem to have a determinant effect in the reasoning of the Court. Therefore, it concludes, in para. 265: “ The Court finds that, by adopting those Guidelines, the Security Council intended to take account, so far as possible, of the fundamental rights of the persons entered in the Sanction´s Committee list, and in particular their right to be heard.”.





� Article 11 states: “1. The General Assembly may consider the general principle of co-operation in the maintenance of international peace and security, including the principles governing disarmament and the regulation of armaments, and may make recommendations with regard to such principles to the Members or to the Security Council or to both. 2. The General Assembly may discuss any questions relating to the maintenance of international peace and security brought before it by any Member of the United Nations, or by the Security Council, or by a state which is not a Member of the United Nations in accordance with Article 35, paragraph 2, and, except as provided in Article 12, may make such recommendations with regard to any such questions to the state or states concerned or to the Security Council or to both. Any such question on which action is necessary shall be referred to the Security Council by the General Assembly either before or after the discussion….” And article 12 (1) prescribes: “1.While the Security Council is exercising in respect of any dispute or situation the functions assigned to it in the present Charter, the General Assembly shall not make any recommendation with regard to that dispute or situation unless the Security Council so requests.”


It is clear that both organs have competences in the area of international peace and security and that the SC has exclusivity as far as action is concerned and has priority when an issue is being discussed in the two fora. 





� Paragraph 1 of article 36 of the Statute of the International Court of Justice states: “The jurisdiction of the Court comprises all cases which the parties refer to it and all matters specially provided  for in the Charter of the United Nations or in treaties and conventions in force.” 





� See ICJ “Certain Expenses of the United Nations (Article 17, Paragraph 2, of the Charter)”, of 20 July 1962 and “Case Concerning the Military and Paramilitary Activities in and Against Nicaragua”, of 27 June 1986, mostly paras. 32 to 35. The case between Bosnia and Serbia is still pending.





� Doc. A759/565, of 2 December 2004. 





� Doc.A/60/L.1, of 15 September 1005. 





